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furnished, loss of sale on the market day for which the cattle 
were intended, and excess drift or shrinkage incident to the 
transportation of cattle, resulting from delay in delivery, all 
aggregating $945.40. These items of damage are supported by 
the evidence, and were properly allowed. 

[6] As to the last item of "drift" or shrinkage, which fol- 
lows every shipment of cattle, no allowance can be made there- 
for, unless transportation is unreasonably delayed, or unless 
delivery is postponed beyond the date contracted for, and then 
only the drift in excess of that ordinarily experienced can be 
allowed. The evidence shows that the ordinary and usual drift 
from Bartow to Jersey City is 80 pounds, and that the drift 
allowed by the jury was that suffered in excess of 80 pounds, 
in consequence of the delayed delivery. Such excess loss was 
properly charged to the defendant. Railroad Co. v. Trousdale, 
99 Ala. 389, 13 South. 23, 42 Am. St. Rep. 69; Bosley v. B. 
& O. R. Co., 54 W. Va. 563,- 46 S. E. 613, 66 L. R. A. 871. 

We find no error in the judgment complained of, and it 
must be affirmed. Affirmed. 

Note. 
Liability of Carrier for Damages for Deterioration in Weight of 
Animals Shipped. — In Richmond, etc., Co. v. Trousdale & Sons, 99 
Ala. 389, 13 So. 23, cited in the principal case, the court held the 
carrier liable for all damage that is referable to a negligent prolonga- 
tion of the transportation, through its natural effect upon the phys- 
ical condition, or latent vicious propensities, of animals, whereby 
they are reduced in weight or strength more than they should have 
been, had prompt carriage and delivery been made, and injure each 
other in consequence of viciousness aroused by the excess of their 
confinement beyond the time necessary for transportation and de- 
livery. 



Chesapeake & O. Ry. Co. v. Mathews. 

Nov. 21, 1912. 
[76 S. E. 288.] 

1. Evidence (§ 471*) — Opinions — Conclusions or Facts. — In an ac- 
tion by a person injured by stepping into a hole in a passageway 
from a railroad station across the tracks, the testimony of plaintiff 
that she was careful in crossing the tracks did not violate the rule 
against opinion evidence, since it was not a conclusion, but a de- 
scription of what she did. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. §§ 2149-2185; 
Dec. Dig. § 471.*] 

*For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 
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2. Evidence (§ 471*) — Opinions — Subjects of Opinion Evidence in 
General. — Testimony of a witness in answer to a question whether 
there was a light near enough the place of an injury to light it up, 
that there was not, and that the nearest light was at another crossing 
did not violate the rule as to opinion evidence. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. §§ 2149-2185; 
Dec. Dig. § 471.*] 

3. Appeal and Error (§ 1050*) — Harmless Error — Evidence. — 
Where a witness testified that he put a board over a hole in a pas- 
sageway from a railroad station, it was not error to permit him to 
testify that he did this to prevent the danger of any person getting 
hurt, since the jury would have understood that this was the purpose 
without such testimony. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 
1068, 1069, 4153-4157, 4166; Dec. Dig. § 1050.*] 

4. Carriers (§ 321*) — Approaches to Stations — Actions for Inju- 
ries^ — Instructions. — In an action by a person injured by stepping 
into a hole in a passageway leading from a railroad station, an in- 
struction that if defendant was guilty of negligence, and its negli- 
gence was the sole proximate cause of plaintiff's injuries, the verdict 
should be for plaintiff, was not erroneous. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 1247, 1326- 
1336, 1343; Dec. Dig. § 321.*] 

5. Carriers (§ 321*) — Approaches to Stations — Actions for Injuries 
— Instructions. — An instruction in such action that, while the jury 
should find for plaintiff if defendant's negligence was the sole prox- 
imate cause of the injury, the injury must have been directly due to 
such negligence alone, and not to the concurring negligence of plain- 
tiff and defendant, was proper, and not to defendant's prejudice. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 1247, 1326- 
1336, 1343; Dec. Dig. § 321.*] 

6. Carriers (§ 321*) — Approaches to Stations — Actions for Inju- 
ries^ — Instructions. — Where the size and character of the hole in the 
passageway from a station was varyingly stated by the witnesses, 
an instruction that defendant was not responsible for injuries suf- 
fered through slight obstructions and depressions, but that the jury 
should determine whether such defects were slight or serious, was 
not erroneous, since the nature, size, and character of the hole was 
for the jury under the evidence, and the instruction merely author- 
ized them to determine its physical characteristics. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 1247, 1326- 
1336, 1343; Dec. Dig. § 321.*] 

7. Carriers (§ 286*) — Approaches to Steps — Duty of Company. — 
If the imperfections in a passageway from a railroad station were 

*For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 
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slight and trifling, the company was not guilty of failing to provide 
a reasonably safe passageway, but if the defect, in the opinion of the 
jury, was serious and the hole dangerous, there was a breach of its 
duty. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 1142-1148, 
1150-1152; Dec. Dig. § 286.*] 

8. Carriers (§ 286*) — Approaches to Stations — Actions for Inju- 
ries — Evidence. — Where there was evidence that there was a hole 
in a passageway from a .railroad station from five to seven inches 
wide, and from four to five inches deep, which had existed for two 
weeks and perhaps longer, the verdict against the company in an 
action for injuries was not contrary to the evidence. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 1142-1148, 
1150-1152; Dec. Dig. § 286.*] 

9. Carriers (§ 286*) — Approaches to Steps — Duty of Company. — 
It is the duty of a railroad company to provide reasonably safe ap- 
proaches and walkways for the use of passengers and those accom- 
panying them to and from its stations. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 1142-1148, 
1150-1152; Dec. Dig. § 286.*] 

Error to Circuit Court, Augusta County. 

Action by Mrs. Mathews against the Chesapeake & Ohio Rail- 
way Company. Judgment for plaintiff, and defendant brings 
error. Affirmed. 

/. M. Perry, of Staunton, for plaintiff in error. 
A. L. Hughson, and Curry & Curry, of Staunton, for de- 
fendant in error. 

Keith, P. Mrs. Mathews accompanied a friend who was 
to take passage on a train of the Chesapeake & Ohio Railroad 
to the station, and, her companion having boarded the train, 
Mrs. Mathews walked from the railroad station along the plat- 
form, and attempted to cross the railroad track at a passageway. 
She claims that, the night being dark and no sufficient light 
being provided, her left foot went into a hole in the crossing, 
and caused her to fall, and her foot and ankle were very seri- 
ously injured. For these injuries she brought suit, and re- 
covered a verdict and judgment for $2,500. During the trial 
exceptions were taken to the rulings of the court, and the case 
is before us upon a writ of error awarded to the railroad com- 
pany. 

[1-3] It is assigned as error that the plaintiff in her own 

*For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 
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behalf was permitted to testify that her conduct in crossing the 
track was "careful;" that one of plaintiff's witnesses was asked 
this question: "Was there any permanent light near enough 
to this walkway to light it up?" to which he replied, "There 
was not, the nearest light was up there at the other crossing," 
and that the court permitted one of defendant's witnesses, upon 
cross-examination by plaintiff's counsel, to answer the follow- 
ing question: "You, as I understand, put that board over that 
hole so that there wouldn't be any danger of anybody getting 
hurt by it. That is what you put it over for?" The error 
assigned with respect to these rulings is that it was for the 
jury to say whether or not the plaintiff was careful, and whether 
or not the light was sufficient. In other words, they present 
the constantly recurring objections to what is called "opinion" 
evidence. 

The general subject was considered in Hot Springs Co. v. 
Revercomb, 110 Va. 240, 65 S. E. 557, and we refer to the 
opinion in that case and to the authorities there cited. 

In Hardy v. Morrill, 56 N. H. 241, 22 Am. Rep. 441, Chief 
Justice Foster says: "Opinions concerning matters of daily oc- 
currence, and open to common observation, are received from 
necessity; and any rule which excludes testimony of such a 
character, and fails to recognize- and submit to that necessity, 
tends to the suppression of truth and the denial of justice. The 
ground upon which opinions are admitted in such cases is that 
from the very nature of the subject in issue it cannot be stated 
or described in such language as will enable persons, not eye- 
witnesses, to form an accurate judgment in regard to it. How 
can a witness describe the weight of a horse, or his strength, 
or his value? Will any description of the wrinkles of the face, 
the color of the hair, the tones of the voice, or the elasticity 
of step convey to a jury any very accurate impression as to 
the age of the person described? And so, also, in the investiga- 
tion of mental and psychological conditions — because it is im- 
possible to convey to the mind of another any adequate concep- 
tion of the truth by a recital of visible and tangible appearances, 
because you cannot from the nature of the case describe emotions, 
sentiments, and affections which are really too plain to admit 
of concealment, but, at the same time, incapable of description — 
the opinion of the observer is admissible from the necessity 
of the case, and witnesses are permitted to say of a person, 
'He seemed to be frightened;' 'he was greatly excited;' 'he was 
much confused;' 'he was agitated;' 'he was pleased;' 'he was 
angry.' " 

In Greenleaf on Evidence (15th Ed.) § 440, note, it is said: 
"Generally opinions, like other testimony, are competent in the 
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class of cases in which they are the best testimony; as where 
a mere description, without an opinion, would generally convey 
a very imperfect idea of the force, meaning, and inherent char- 
acter of the things described." 

We need not go beyond the limits of this case for an illus- 
tration. How could the witness have communicated to the minds 
of the jury the precise degree of efficiency of the lights in use 
at the crossing in question? He could state their position, their 
distance from the crossing, and could, perhaps, have measured 
their intensity with respect to their candle power, and yet have 
given the jury but little aid in reaching a right conclusion as 
to whether or not the lights were sufficient to accomplish the 
purpose for which they were designed — that is, to afford a 
reasonable light for those who were to cross the railroad track 
at a particular point. 

With reference to the testimony of the defendant in error 
that she was "careful," we do not think this offends against 
the rule as to opinion evidence. When the witness speaks of 
her conduct as being "careful," she is not stating a legal con- 
clusion, but is describing what she did — as though she had 
said, "I was walking rapidly," or "slowly." She means that 
she was cautious, circumspect. Her answer to the question was : 
"I didn't go across very often, but I was always very careful, 
and had gotten behind the rest because I was careful, and they 
had gone on and gotten ahead, because they were familiar and 
went across, and I was careful for fear I might fall, and got 
across the rail, and didn't know there was anything, couldn't 
see, but could see the glint of the rail distinctly, and stepped 
over that, and went on. Then my foot went down, and I fell." 
She is stating a mental process which found expression in her 
conduct. But, apart from all of this, we think it would be too 
nice and severe an application of the rule against opinion evi- 
dence to hold this to be reversible error. 

With respect to the statement of the witness, that he put a 
board over the hole so that there wouldn't be any danger of 
anybody getting hurt by it, there is no merit in the objection. 
If he had stopped after stating the fact that he put the board 
over the hole, everybody who heard his testimony would have 
inferred, without his stating it, that the act was done in order 
to obviate the danger of injury to some person using the pass- 
way. 

[4] The court in its first instruction told the jury that "if 
they believe from the evidence in this case that the defendant 
company was guilty' of negligence, as charged in either count 
of the declaration in this case, and that such negligence of the 
said defendant company was the sole proximate cause of the 
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plaintiff's injuries, then they ought to find a verdict for the 
plaintiff." 

This instruction we think is free from error. 

[5] The court, of its own motion, afterwards instructed the 
jury that in telling them in instruction No. 1 that they should 
find for the plaintiff if they believed that the defendant's neg- 
ligence was the sole proximate cause of the injury. "The court 
intends to tell you that the injury must be directly due to the 
negligence of the defendant alone, and not partly to the negli- 
gence of the plaintiff — that is to say, there must not have been 
concurring negligence of plaintiff and defendant which occa- 
sioned the injury." This instruction was proper, and certainly 
not to the prejudice of plaintiff in error. 

[6] The court also of its own motion told the jury that, 
"although they are elsewhere instructed that the defendant is 
not responsible for injuries suffered through slight obstructions, 
worn places, burnt places and depressions, yet they are to de- 
termine from the evidence whether or not such defects and 
imperfections are slight or serious unless otherwise directed." 
This is objected to upon the ground that it left to the jury the 
determination of a question of law — whether or not the de- 
pression was such as to render the crossing not in a reasonably 
safe condition. For this position plaintiff in error relies upon 
Richmond v. Lambert, 111 Va. 174, 68 S. E. 276. 

In that case, which was an action for an injury sustained by 
reason of an alleged defect in one of the sidewalks of the city 
of Richmond, it is said: "It is sufficient if the streets are in a 
reasonably safe condition for travel in the ordinary modes, with 
ordinary care, by day or night. Whether or not they are in 
such condition is to be determined by the circumstances of the 
particular case. If the evidence is clear and without conflict 
as to the nature, size, character, and use of a step which en- 
croaches upon a sidewalk, then it becomes a question of law to 
be decided by the court whether or not it is such an obstruction 
as to render the city liable for an injury resulting therefrom." 

[7] But this case is altogether different. Here the nature, 
size, and character of the hole in the crossing is varyingly stated 
by the witnesses. It was for the jury to say from the evidence 
before them what was the nature, size, and character of the 
hole which caused the injury, and in telling the jury it was for 
them to determine from the evidence whether the defects or 
imperfections were slight or serious, the instruction referred 
to their physical characteristics as disclosed by the evidence. 
If the imperfections were shown by the evidence to be slight 
and trifling, then the defendant had not been guilty of the want 
of ordinary care in failing to provide a reasonably safe passage- 
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way across its tracks for those going to or from its trains. If 
the defect was more serious — that is, if the hole were broader, 
deeper, or more dangerous in the opinion of the jury — then there 
would have been a breach of duty upon the part of the railroad 
company for which it would be responsible in damages. 

[8] This brings us to a consideration of the motion to set 
aside the verdict as contrary to the evidence. As we have said, 
there is diversity among the witnesses with respect to the size 
and character of this hole. One of the witnesses for the de- 
fendant in error, after having testified that the walkway was 
laid with pieces of timber about 6 inches by 2^ inches, so as 
to make a walkway up level with the tracks, with spaces of about 
an inch between the planks, that it was very much traveled, 
and that there was a constant stream of passengers in train time, 
testifying as to the condition of the walkway at the time of the 
accident, says: "There was a hole between two of these pieces, 
evidently burnt out at first, when it first came, and the cinders 
were under there. It had evidently been worn too. Engines 
take water there, stand over that, and fire had got out of the 
box, and dropped down on two of these planks, and there was 
a space about that long [indicating] burnt about three inches 
wide and a little pile of cinders had got down through. The 
space, I suppose, was larger than that [indicating] ; kind of 
round place at the end of that burnt through. There was a crack 
there before, but it just widened it out and made a hole there 
about as big as my head, something like that, say from five to 
seven inches, something like that across." Being asked what 
was the condition of the hole when he saw it the next morning, 
he answered: "Just a hole burnt through there; at least, the 
planks burnt through so it made a hole through down to the 
ties below. Q. Then the hole was clear through the plank? 
A. Yes, sir." 

[9] The passway was even with the top of the rails, a space 
being left between the rail and the timbers in which the flanges 
of the wheels upon the engines and cars moved. The hole, 
therefore, going down to the ties, must have been from four to 
five inches in depth. If the jury believed the witnesses for the 
plaintiff, as they very properly may have done, then we have a 
hole from five to seven inches wide and from four to five inches 
deep, and we cannot say that such a defect was so slight as not 
to constitute actionable negligence upon the part of the plaintiff 
in error. The railroad company knew, or should have known, 
of the existence of this defect. It was in a public and much 
used place. It had existed for two weeks, or perhaps longer; 
and that it was the duty of the railroad company to provide 
reasonably safe approaches and walkways for the use of its 
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passengers and those who accompany them to and from its 
stations is too well established to need authority in its support, 
and is, indeed, not disputed in this case. 

Upon the whole case we are of opinion that there is no error 
in the judgment of the circuit court, which is affirmed. Affirmed. 



Flint v. Commonwealth. 

Nov. 31, 1912. 
[76 S. E. 308.] 

1. Criminal Law (§ 219*) — Intoxicating Liquors — Sufficiency of 
Warrant. — The warrant upon which accused was convicted charged 
that accused, on a certain date, within one mile of the corporate 
limits of the city named, and within the jurisdiction of the mayor 
of the city, did unlawfully sell, by retail, at his residence within one 
mile of the corporate limits of said city, wines, etc., to the person 
named; he, the said accused, not then and there having a license 
from the state of Virginia to do so. Held, that the warrant would 
support a judgment of conviction, in the absence of objections to 
any formal defects taken at trial. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 
453-455; Dec. Dig. § 219.*] 

2. Criminal Law (§ 258*)— Judgment— Time of Entry.— The court 
had authority to enter judgment of conviction for illegally selling 
intoxicants, on a verdict rendered at a preceding term of court. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. 
§§ 545-561; Dec. Dig. § 258.*] 

3. Appeal and Error (§ 971*) — Witnesses (§ 240*) — Review — Dis- 
cretion — Leading Questions. — Trial courts have a large discretion as 
to allowing leading questions, which the Supreme Court of Appeals 
will not lightly interfere with. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. 
§§ 3852-3857; Dec. Dig. § 971;* Witnesses, Cent. Dig. §§ 795, 837-839, 
841-845; Dec. Dig. § 240.*] 

4. Criminal Law (§ 88*) — Jurisdiction — Corporation Courts. — Un- 
der Code 1904, § 1032, providing that the jurisdiction of the corpo- 
rate authorities of each town or city, in criminal matters, shall ex- 
tend one mile beyond their corporate limits, the corporation court 
of the city of Buena Vista had jurisdiction of offenses committed 
one mile beyond the city limits. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 127; 
Dec. Dig. § 88.*] 

♦For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 



